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NOTI CE 

This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2011AP2962- D 
  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
In the Matter of Disciplinary Proceedings  
Against Mark A. Phillips, Attorney at Law: 
 
Office of Lawyer Regulation, 
 
          Complainant, 
 
     v. 
 
Mark A. Phillips, 
 
          Respondent. 
 

FILED 
 

NOV 29,  2012 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 

  

 

ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    We r evi ew a r ef er ee' s r epor t  and 

r ecommendat i on f i l ed May 22,  2012,  concl udi ng t hat  At t or ney 

Mar k A.  Phi l l i ps  v i ol at ed t he r ul es of  pr of essi onal  conduct  i n 

connect i on wi t h hi s r epr esent at i on of  V. S.   The r ef er ee 

r ecommended t hi s  cour t  i mpose a publ i c r epr i mand upon At t or ney 

Phi l l i ps,  or der  At t or ney Phi l l i ps t o compl et e a mi ni mum of  20 

hour s of  cont i nui ng l egal  educat i on ( CLE)  r el at i ng t o t he 

et hi cal  obl i gat i ons of  at t or neys,  or der  At t or ney Phi l l i ps t o pay 

r est i t ut i on i n t he amount  of  $1, 050 t o t he Wi sconsi n Lawyer s '  
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Fund f or  Cl i ent  Pr ot ect i on ( t he Fund) ,  and or der  At t or ney 

Phi l l i ps t o pay t he f ul l  cost s of  t hi s pr oceedi ng,  whi ch t ot al  

$2, 878. 18 as of  June 11,  2012.   No appeal  has been f i l ed.  

¶2 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw.   We agr ee wi t h t he r ef er ee' s concl usi on t hat  

At t or ney Phi l l i ps '  pr of essi onal  mi sconduct  war r ant s a publ i c 

r epr i mand.   We f ur t her  or der  t hat  At t or ney Phi l l i ps make 

r est i t ut i on t o t he Fund as descr i bed bel ow,  t hat  he pay t he f ul l  

cost s of  t hi s di sci pl i nar y pr oceedi ng,  and t hat  wi t hi n 12 mont hs 

of  t he dat e of  t hi s or der  he compl et e a mi ni mum of  20 hour s of  

CLE r el at i ng t o t he et hi cal  obl i gat i ons of  at t or neys.  

¶3 At t or ney Phi l l i ps was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1981.   He has been subj ect  t o di sci pl i nar y act i on 

t wi ce bef or e.   I n 2006 t hi s cour t  suspended At t or ney Phi l l i ps 

f or  one year  f or  mi sconduct  t hat  i ncl uded i mpr oper l y obt ai ni ng 

l oans f r om a cl i ent ,  engagi ng i n di shonest  conduct ,  f ai l i ng t o 

act  wi t h r easonabl e di l i gence and pr ompt ness i n hi s 

r epr esent at i on of  a c l i ent ,  f ai l i ng t o r et ur n a c l i ent ' s f i l es 

pr ompt l y,  and f ai l i ng t o f i l e t i mel y st at e i ncome t ax r et ur ns 

and t o pay t axes t hat  wer e due.   I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Phi l l i ps,  2006 WI  43,  290 Wi s.  2d 87,  713 N. W. 2d 629.    

¶4 I n 2007 t hi s cour t  suspended At t or ney Phi l l i ps '  

l i cense f or  t hr ee year s f or  commi t t i ng a cr i mi nal  act  ( wi l l f ul  

at t empt ed f eder al  i ncome t ax evasi on,  f or  whi ch he had been 

convi ct ed and sent enced)  t hat  r ef l ect ed adver sel y on hi s  

honest y,  t r ust wor t hi ness,  or  f i t ness as a l awyer  i n ot her  

r espect s.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Phi l l i ps,  2007 
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WI  63,  301 Wi s.  2d 33,  732 N. W. 2d 17.   As a r esul t  of  t hese 

pr evi ous suspensi ons,  At t or ney Phi l l i ps '  l i cense r emai ns under  

suspensi on.    

¶5 On December  27,  2011,  t he Of f i ce of  Lawyer  Regul at i on 

( OLR)  f i l ed a t wo- count  compl ai nt  agai nst  At t or ney Phi l l i ps.   

The OLR al l eged t hat  i n 2002,  At t or ney Phi l l i ps char ged an 

unr easonabl e f ee i n hi s r epr esent at i on of  V. S.  i n v i ol at i on of  

f or mer  SCR 20: 1. 5( a) . 1  The OLR f ur t her  al l eged t hat  At t or ney 

Phi l l i ps f ai l ed t o r ef und unear ned f ees af t er  hi s r epr esent at i on 

                                                 
1 For mer  SCR 20: 1. 5( a)  appl i es t o mi sconduct  commi t t ed pr i or  

t o Jul y 1,  2007.   I t  pr ovi ded:   

 A l awyer ' s f ee shal l  be r easonabl e.  The f act or s 
t o be consi der ed i n det er mi ni ng t he r easonabl eness of  
a f ee i ncl ude t he f ol l owi ng:   

 ( 1)  t he t i me and l abor  r equi r ed,  t he novel t y and 
di f f i cul t y of  t he quest i ons i nvol ved,  and t he ski l l  
r equi s i t e t o per f or m t he l egal  ser vi ce pr oper l y;   

 ( 2)  t he l i kel i hood,  i f  appar ent  t o t he c l i ent ,  
t hat  t he accept ance of  t he par t i cul ar  empl oyment  wi l l  
pr ecl ude ot her  empl oyment  by t he l awyer ;   

 ( 3)  t he f ee cust omar i l y char ged i n t he l ocal i t y 
f or  s i mi l ar  l egal  ser vi ces;   

 ( 4)  t he amount  i nvol ved and t he r esul t s obt ai ned;   

 ( 5)  t he t i me l i mi t at i ons i mposed by t he c l i ent  or  
by t he c i r cumst ances;   

 ( 6)  t he nat ur e and l engt h of  t he pr of essi onal  
r el at i onshi p wi t h t he c l i ent ;   

 ( 7)  t he exper i ence,  r eput at i on,  and abi l i t y  of  
t he l awyer  or  l awyer s per f or mi ng t he ser vi ces;  and  

 ( 8)  whet her  t he f ee i s f i xed or  cont i ngent .  
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of  V. S.  ended,  i n v i ol at i on of  f or mer  and cur r ent  

SCR 20: 1. 16( d) . 2   

¶6 Denni s J.  Fl ynn was appoi nt ed as r ef er ee.   At t or ney 

Phi l l i ps admi t t ed ser vi ce of  t he compl ai nt  but  di d not  f i l e an 

answer  or  ot her wi se appear .   The OLR moved f or  def aul t  j udgment .  

¶7 On May 22,  2012,  t he r ef er ee f i l ed a r epor t  gr ant i ng 

t he OLR' s mot i on f or  def aul t  j udgment  and maki ng f i ndi ngs of  

f act ,  concl usi ons of  l aw,  and a r ecommendat i on f or  di sci pl i nar y 

sanct i ons agai nst  At t or ney Phi l l i ps.   The r ef er ee det er mi ned 

t hat  At t or ney Phi l l i ps char ged an unr easonabl e f ee i n v i ol at i on 

of  f or mer  SCR 20: l . 5( a)  when,  af t er  accept i ng $1, 500 f r om V. S. ' s 

                                                 
2 For mer  SCR 20: 1. 16( d)  ( ef f ect i ve t hr ough June 30,  2007)  

pr ovi ded:   

 Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee t hat  has not  been ear ned.   
The l awyer  may r et ai n paper s r el at i ng t o t he c l i ent  t o 
t he ext ent  per mi t t ed by ot her  l aw.  

Cur r ent  SCR 20: 1. 16( d)  ( ef f ect i ve Jul y 1,  2007)  pr ovi des as 
f ol l ows:  

 Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.   The l awyer  may r et ai n paper s 
r el at i ng t o t he c l i ent  t o t he ext ent  per mi t t ed by 
ot her  l aw.  
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par ent  as an advance l egal  f ee payment  agai nst  whi ch he was t o 

char ge hi s l egal  wor k at  $150 per  hour ,  he kept  t he ent i r e 

$1, 500 af t er  havi ng per f or med onl y t hr ee hour s of  l egal  wor k.   

The r ef er ee f ur t her  det er mi ned t hat ,  by r ef usi ng t o r ef und t o 

V. S.  or  her  par ent  t he $1, 050 i n advance l egal  f ees whi ch he had 

not  ear ned,  At t or ney Phi l l i ps f ai l ed t o t ake st eps t o pr ot ect  

V. S. ' s i nt er est s  upon t er mi nat i on of  r epr esent at i on i n v i ol at i on 

of  f or mer  and cur r ent  SCR 20: 1. 16( d) .   The r ef er ee al so f ound 

t hat  t he Fund pai d V. S. ' s par ent  $1, 050 as r ei mbur sement  f or  t he 

money l ost  due t o At t or ney Phi l l i ps '  f ai l ur e t o r et ur n t he 

unear ned l egal  f ees.  

¶8 I n r ecommendi ng di sci pl i ne,  t he r ef er ee consi der ed a 

number  of  f act or s,  i ncl udi ng t he absence of  any j ust i f i abl e 

r eason or  sat i sf act or y expl anat i on f or  At t or ney Phi l l i ps '  

bi l l i ng pr act i ces,  hi s pr i or  di sci pl i nar y hi st or y,  and hi s 

f ai l ur e t o appear  i n t hi s di sci pl i nar y pr oceedi ng.   As a 

mi t i gat i ng f act or ,  t he r ef er ee not ed t hat  At t or ney Phi l l i ps '  

spouse di ed dur i ng t he pendency of  t he di sci pl i nar y pr oceedi ng.   

I n t he end,  t he r ef er ee agr eed wi t h t he OLR' s r equest  i n i t s 

compl ai nt  and r ecommended t he cour t  i mpose a publ i c r epr i mand.   

The r ef er ee f ur t her  r ecommended t hat  t he cour t  or der  At t or ney 

Phi l l i ps t o secur e 20 hour s of  CLE r el at i ng t o t he et hi cal  

obl i gat i ons of  at t or neys,  t o pay r est i t ut i on i n t he amount  of  

$1, 050 t o t he Fund,  and t o pay t he f ul l  cost s of  t hi s  

pr oceedi ng,  whi ch t ot al  $2, 878. 18 as of  June 11,  2012.  

¶9 The mat t er  i s now bef or e t hi s cour t  t o r evi ew t he 

r ef er ee' s r epor t  and r ecommendat i on.   No appeal  has been f i l ed,  
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so t hi s mat t er  i s submi t t ed t o t he cour t  pur suant  t o 

SCR 22. 17( 2) . 3 

¶10 We wi l l  not  set  asi de t he r ef er ee' s f act  f i ndi ngs 

unl ess t hey ar e c l ear l y er r oneous.   I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 Wi s.  2d 71,  

740 N. W. 2d 125.   We r evi ew concl usi ons of  l aw de novo.   I d.   

Fi nal l y,  we det er mi ne t he appr opr i at e l evel  of  di sci pl i ne gi ven 

t he par t i cul ar  f act s of  each case,  i ndependent  of  t he r ef er ee' s 

r ecommendat i on,  but  benef i t i ng f r om i t .   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 

N. W. 2d 686.  

¶11 We adopt  t he f i ndi ngs of  f act  and concl usi ons of  l aw 

set  f or t h i n t he r ef er ee' s r epor t .   I n addi t i on,  we accept  t he 

r ef er ee' s r ecommended sanct i ons.   By char gi ng and f ai l i ng t o 

r et ur n $1, 050 i n unear ned l egal  f ees,  At t or ney Phi l l i ps engaged 

i n ser i ous mi sconduct  war r ant i ng a publ i c r epr i mand.   We al so 

deem i t  appr opr i at e t o r equi r e At t or ney Phi l l i ps t o make 

r est i t ut i on t o t he Fund i n t he amount  of  $1, 050.   We al so 

concl ude t hat  r equi r i ng At t or ney Phi l l i ps t o par t i c i pat e i n CLE 

r el at i ng t o t he et hi cal  obl i gat i ons of  at t or neys woul d hel p 

                                                 
3 SCR 22. 17( 2)  pr ovi des as f ol l ows:  

 I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  
shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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pr ot ect  t he publ i c and cor r ect  At t or ney Phi l l i ps '  behavi or .   

Fi nal l y,  because t hi s case pr esent s no ext r aor di nar y 

c i r cumst ances,  we f ur t her  det er mi ne t hat  At t or ney Phi l l i ps 

shoul d be r equi r ed t o pay t he f ul l  cost s of  t hi s mat t er .   See 

SCR 22. 24( 1m)  ( supr eme cour t ' s  gener al  pol i cy upon a f i ndi ng of  

mi sconduct  i s t o i mpose al l  cost s upon t he r espondent  at t or ney) .  

¶12 I T I S ORDERED t hat  Mar k A.  Phi l l i ps i s publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .   The cour t  

r ecogni zes t hat  Mar k A.  Phi l l i ps '  Wi sconsi n l aw l i cense i s 

cur r ent l y under  suspensi on.  

¶13 I T I S FURTHER ORDERED t hat  wi t hi n 12 mont hs of  t he 

dat e of  t hi s or der  Mar k A.  Phi l l i ps shal l  compl et e a mi ni mum of  

20 hour s of  cont i nui ng l egal  educat i on r el at i ng t o t he et hi cal  

obl i gat i ons of  at t or neys.  

¶14 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der  Mar k A.  Phi l l i ps shal l  pay r est i t ut i on t o t he 

Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on i n t he amount  of  

$1, 050.  

¶15 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Mar k A.  Phi l l i ps shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.    

¶16 I T I S FURTHER ORDERED t hat  t he r est i t ut i on speci f i ed 

above i s t o be compl et ed pr i or  t o payi ng cost s t o t he Of f i ce of  

Lawyer  Regul at i on.  

¶17 I T I S FURTHER ORDERED t hat  t he di r ect or  of  t he Of f i ce 

of  Lawyer  Regul at i on shal l  advi se t he cour t  i f  t her e has not  

been f ul l  compl i ance wi t h al l  condi t i ons of  t hi s or der .  
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